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HEADNOTE INDEX |

AGENCY

Agency—participation in meeting with attorney and party to litigation—
attorney-client privilege—work product—The trial court erred by concluding
that the attorney-client privilege did not apply. A party to litigation who engages a
friend as an agent to participate in meetings with an attorney does not waive the pro-
tections of attorney-client communications and attorney work product for informa-
tion arising from the meeting with the attorney and any work product created with
the assistance of or shared with the agent as a result of those meetings. The case
was remanded to the trial court to determine whether the attorney-client privilege
applied to the requested communications, using the five-factor Murvin test and con-
sidering petitioner Adams as defendant’s agent. Berens v. Berens, 12.

APPEAL AND ERROR

Appeal and Error—appealability—interlocutory order—temporary child
support and custody order—subsequent permanent order—Although plaintiff
argued that an interlocutory order concerning temporary child support and custody
order was reviewable on appeal because the question was a matter of public inter-
est, the matter did not, in fact, raise any issue of public interest. The temporary child
support order and the interlocutory post-trial order were moot because of the subse-
quent entry of the permanent child support order. Smith v. Smith, 135.

Appeal and Error—cross-appeal—notice untimely—appellant’s brief
required—A motion to dismiss defendant’s cross-appeal was granted where the
notice of cross appeal was untimely. Moreover, although defendant filed a petition
for writ of certiorari, defendant did not file an appellant’s brief and instead included
its argument in its cross issues in its appellee brief, precluding full response by plain-
tiff. It is well established that a cross-appeal will not be considered when the cross-
appellant fails to file an appellant’s brief. Daughtridge v. N.C. Zoological Soc’y,
Inc., 33.

Appeal and Error—frivolous appeal—sanctions denied—appeal well
grounded in existing law—A motion for sanctions for a frivolous appeal was
denied where the appeal was well grounded in existing law. McLennan v. Josey, 95.

Appeal and Error—granting of motions—order not included—The Court
of Appeals did not have jurisdiction to address the issues raised by defendant on
appeal regarding the granting of plaintiff’s motion to amend an equitable distribution
order pursuant to N.C.G.S. § 1A-1, Rules 52 and 59. Defendant clearly included the
amended judgment and order regarding equitable distribution in her notice of appeal
but failed to include the order granting plaintiff’s Rule 52 and 59 motions. Smith
V. Smith, 135.

Appeal and Error—interlocutory order—appeal from final order—Plaintiff’s
arguments were considered on appeal in a child support enforcement case where she
appealed within 30 days of the final order (in November) and specifically appealed
from the final order and an earlier, interlocutory order from June. While her argu-
ments focused on the June order, she argued that the November order was based on
the June order. Guilford Cty. ex rel. St. Peter v. Lyon, 74.

Appeal and Error—interlocutory orders—An order permanently staying five
claims but permitting a claim for breach of contract was interlocutory but was
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APPEAL AND ERROR—Continued

allowed to proceed where a substantial right existed which could be lost absent
immediate appellate review. Epic Games, Inc. v. Murphy-Johnson, 54.

Appeal and Error—interlocutory orders and appeals—alternative basis for
appeal—Defendant’s purported cross-appeal and petition for writ of certiorari seek-
ing review of an interlocutory order was denied where defendant made no attempt
to show that the order affected a substantial right. Any arguments concerning an
alternative basis for upholding a prior order did not relate to the order from which
plaintiff appealed. Daughtridge v. N.C. Zoological Soc’y, Inc., 33.

Appeal and Error—interlocutory orders and appeals—discovery—privi-
lege—immunity—substantial right—Orders compelling discovery where a party
asserts a privilege or immunity that directly relates to the matter to be disclosed
pursuant to the interlocutory discovery order and the assertion of the privilege or
immunity affects a substantial right and is thus immediately appealable. Berens
v. Berens, 12.

Appeal and Error—misdemeanor citation—jurisdiction—failure to object in
district court—Where defendant was tried and convicted on a misdemeanor open
container citation in district court and failed to object to that court’s exercise of
jurisdiction, he was no longer in a position to assert his statutory right to object to
trial on citation. The Court of Appeals held that his appellate challenge to the trial
court’s jurisdiction was without merit. State v. Allen, 179.

Appeal and Error—parties—different cases—Plaintiffs could not seek review
of an order in another, similar case where they were not parties in that case.
Daughtridge v. N.C. Zoological Soc’y, Inc., 33.

ARBITRATION AND MEDIATION

Arbitration and Mediation—state or federal law—no determination by
court—determined by arbitrator—An arbitration case was not reversed where
the trial court made no determination as to whether state or federal arbitration law
governed. Under either law, the plain language of the arbitration clause, properly
interpreted, delegates the threshold issue of substantive arbitrability to the arbitra-
tor—not to the trial court. Epic Games, Inc. v. Murphy-Johnson, 54.

Arbitration and Mediation—substantive arbitrability—delegated to arbitra-
tor—The trial court erred by enjoining certain disputes from proceeding to arbitra-
tion where, according to the plain language of the arbitration clause, the threshold
issue of substantive arbitrability was delegated to an arbitrator. Both the plain lan-
guage of the arbitration clause and its incorporation of the AAA rules demonstrate
that the parties agreed the arbitrator should decide issues of substantive arbitrabil-
ity. Epic Games, Inc. v. Murphy-Johnson, 54.

ATTORNEYS

Attorneys—fees—appeal—award for additional case—Any attorney fees
awarded under N.C.G.S. § 6-21.5 connected with an appeal were awarded errone-
ously. The portion of the award for another case was remanded because the record
did not contain the final result in the case. The statute allowed an award of a reason-
able attorney fee to the prevailing party. McLennan v. Josey, 95.



ATTORNEYS—Continued

Attorneys—fees—frivolous litigation—It was within the trial court’s discretion
to award attorney fees for frivolous litigation where a counterclaim lacked a justi-
ciable issue. McLennan v. Josey, 95.

CHILD ABUSE, DEPENDENCY, AND NEGLECT

Child Abuse, Dependency, and Neglect—abuse—neglect—indecent liber-
ties—improper care—environment injurious to welfare—The trial court did
not err by concluding that a minor child was an abused and neglected juvenile.
Ample evidence supported the findings of fact which established that the stepfather
committed indecent liberties upon the minor child and that she was an abused juve-
nile. The trial court’s findings also established that the child did not receive proper
care from respondent mother and her stepfather, and that she resided in an environ-
ment injurious to her welfare. In re M.S., 89.

CHILD CUSTODY AND SUPPORT

Child Custody and Support—amount previously paid—The trial court did not
err in a child support action by failing to credit to plaintiff an amount previously
paid where plaintiff testified that the payment represented the computation of defen-
dant’s share of the October distribution of marital assets minus expenses. Smith
v. Smith, 135.

Child Custody and Support—child support order—cross-appeal by mother—
enforceable—Where plaintiff-father requested emergency relief from a permanent
child support order that required him to pay his children’s private school tuition, the
Court of Appeals rejected plaintiff’s argument that defendant-mother’s cross-appeal
of that order precluded her from enforcing it. Defendant cross-appealed the order
only with respect to the requirement that she reimburse plaintiff for 25 percent of the
tuition after plaintiff paid it in full and on time. The Court of Appeals could conceive
of no justification for precluding defendant from enforcing plaintiff’s court-ordered
obligation to pay his children’s school tuition on time. Smith v. Smith, 166.

Child Custody and Support—child support order—enforceable during pen-
dency of appeal—Where plaintiff-father requested emergency relief from a per-
manent child support order that required him to pay his children’s private school
tuition, the Court of Appeals rejected plaintiff’s argument that the trial court was
without jurisdiction to hold him in contempt for violating that order during the pen-
dency of his appeal. Pursuant to N.C.G.S. § 50-13.4(f)(9), the order of child support
requiring periodic payments toward his children’s school tuition was enforceable
during the pendency of the appeal. Smith v. Smith, 166.

Child Custody and Support—contempt order—bond to stay enforcement—
Where the trial court denied plaintiff-father’s motion to stay the execution of a per-
manent child support order requiring him to pay his children’s private school tuition
and held him in contempt for failing to pay the tuition pursuant to the order, the
Court of Appeals rejected plaintiff’s argument that the trial court erred in failing to
set a bond to stay enforcement of the private school tuition directive pursuant to
Rule 62(d) of the Rules of Civil Procedure and N.C.G.S. § 1-289. By acknowledging
that child support was excepted from this process because the children affected had
nothing to do with the disputes between the two parties, the trial court appropriately
exercised its discretion in refusing to set a bond pending appeal of the order requir-
ing plaintiff to pay child support. Smith v. Smith, 166.



CHILD CUSTODY AND SUPPORT—Continued

Child Custody and Support—contempt order—findings and conclusions sup-
ported—purge condition—Where the trial court denied plaintiff-father’s motion to
stay the execution of a permanent child support order requiring him to pay his chil-
dren’s private school tuition and held him in contempt for failing to pay the tuition
pursuant to the order, the Court of Appeals affirmed the contempt order. The trial
court’s conclusions of law were adequately supported by competent findings of fact,
which were supported by competent evidence, and there was no merit to plaintiff’s
argument that the purge condition was erroneous. Smith v. Smith, 166.

Child Custody and Support—defendant’s motion for modification—In a child
support enforcement action reversed on other grounds, the trial court was ordered
to base its ruling only on defendant’s motion for modification. Guilford Cty. ex rel.
St. Peter v. Lyon, 74.

Child Custody and Support—deviation from temporary order—change of
circumstances not required—The trial court was not required to find changed cir-
cumstances in a child custody and support action in order to deviate from an earlier
temporary order. Smith v. Smith, 135.

Child Custody and Support—high income parent—private school tuition—In
a case of first impression, the trial court did not err by concluding that a high income
plaintiff should continue to pay his children’s private school tuition where the chil-
dren had been consistently enrolled in private school, the parties’ continual desire
was to educate their children in private schools, and the parties’ income exceeded
the level set by the Child Support Guidelines. A trial court can require a higher
income parent to pay his children’s private school tuition without a specific show-
ing that his children needed the advantages offered by private schooling; a child’s
reasonable needs are not limited to absolutely necessary items if the parents can
afford to pay more to maintain the accustomed standard of living of the child. Smith
v. Smith, 135.

Child Custody and Support—inconsistent findings—remanded—A child sup-
port order was remanded where the trial court’s intent, as suggested by one finding,
was inconsistent with another finding that was reflected in the conclusion. Smith
v. Smith, 135.

Child Custody and Support—increased visitation with father—best inter-
ests of child—Where plaintiff-mother appealed the order of the trial court granting
defendant-father increased visitation with their daughter, the trial court correctly
used the best interest of the child analysis, and substantial evidence supported the
trial court’s findings, which supported its conclusion that the daughter’s best inter-
ests and welfare were best served with a permanent custodial arrangement that
included substantial visitation with her father. Dancy v. Dancy, 25.

Child Custody and Support—motion to modify—changed circumstances con-
verted sua sponte into fraud—insufficient notice—The trial court abused its
discretion in a child support enforcement action by using a a sua sponte motion to
convert defendant’s motion to modify child support due to changed circumstances
into a Rule 60 motion for modification based on fraud. Plaintiff was entirely without
notice that the issue of fraud would be addressed at the hearing. Guilford Cty. ex
rel. St. Peter v. Lyon, 74.

Child Custody and Support—private school tuition—father capable of pay-
ing—Whether the parties had previously used defendant’s inheritance to pay their



CHILD CUSTODY AND SUPPORT—Continued

children’s private school tuition was irrelevant to their present ability to pay in a
child support action where the father was ordered to continue paying private school
tuition for his children. The trial court’s findings, binding on appeal, were specific
enough to support the conclusion that plaintiff was capable of paying his children’s
tuition. Smith v. Smith, 135.

Child Custody and Support—prospective support award—findings—no men-
tion of defendant’s inheritance—remanded—A prospective child support award
was remanded where the trial court’s findings lacked any mention of defendant’s
inheritance. Without specific findings of fact addressing this inheritance, the Court
of Appeals could not determine whether the trial court gave due regard to the factors
enumerated in N.C.G.S. § 50-13.4(c). Smith v. Smith, 135.

Child Custody and Support—retroactive—findings—An order for retroactive
child support was remanded for recalculation where there was an inconsistency in
the trial court’s findings. Smith v. Smith, 135.

Child Custody and Support—retroactive child support—change of custodial
arrangement—corresponding findings of fact—The trial court did not err in a
child support case in its award of retroactive child support where plaintiff argued
that a change in the custodial arrangement meant that some of defendant’s evidence
about expenditures did not reflect amounts spent after that time, but defendant tes-
tified repeatedly to the static nature of the shared and individual expenses of her
children and that she had taken into account any increase or decrease that may have
occurred. The trial court made corresponding findings of fact. Smith v. Smith, 135.

Child Custody and Support—retroactive child support—partial payment—
basis—The trial court erred in a child support action by ordering defendant to pay
25 percent of the children’s school tuition without making findings explaining its
basis for the 25 percent figure. Smith v. Smith, 135.

Child Custody and Support—retroactive private school tuition—UTMA
accounts—The trial court did not err in a child support action by ordering plain-
tiff to pay retroactive private school tuition to defendant where at least some of
the money was paid by defendant from the children’s Uniform Transfers to Minors
Act (UTMA) accounts. The trial court ordered that defendant reimburse the UTMA
accounts upon receipt of the child support award from plaintiff. Smith v. Smith, 135.

Child Custody and Support—retroactive support—inconsistent testimony—
other supporting evidence—The trial court did not err when ordering retroactive
child support where plaintiff argued that defendant’s testimony had been inconsis-
tent and skewed, but the inconsistency went to credibility, and evidence before the
trial court otherwise established the subject of the evidence. Smith v. Smith, 135.

Child Custody and Support—shared custody—evidence and findings—
Challenged findings in a child support and custody case were supported by com-
petent evidence, and the findings supported the conclusion that an equally shared
custodial arrangement was in the best interest of the children. Smith v. Smith, 135.

Child Custody and Support—shared parenting—child psychologist—testi-
mony relevant—A child psychologist’s testimony in a child custody and support
case on shared parenting arrangements was relevant to the custodial arrangement in
the case, and the trial court did not abuse its discretion in admitting the testimony.
Smith v. Smith, 135.
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CHILD CUSTODY AND SUPPORT—Continued

Child Custody and Support—support—plaintiff’s contribution—religious
contribution—loan repayment—no conclusion as to reasonableness—The
trial court did not err in a child support case where there was no specific conclusion
as to the reasonableness of plaintiff’s religious contributions or a loan repayment,
but the trial court’s ultimate conclusion as to plaintiff’'s reasonable expenses were
supported by its findings of fact. Smith v. Smith, 135.

CIVIL PROCEDURE

Civil Procedure—motion for appropriate relief—failure to conduct eviden-
tiary hearing—The trial court erred by failing to conduct an evidentiary hearing
before granting defendant’s motion for appropriate relief (MAR) in a double mur-
der and arson case given the nature of defendant’s post-conviction claims and the
unusual collection of evidence offered in support of them. The case was remanded
for an evidentiary hearing. State v. Howard, 193.

CONFESSIONS AND INCRIMINATING STATEMENTS

Confessions and Incriminating Statements—custodial interrogation—right
to counsel—alleged error not prejudicial—Where the Court of Appeals held that
the trial court did not err by denying defendant’s motion to suppress in his trial for
first-degree murder, the State showed that, even assuming the trial court erred, the
alleged constitutional error would have been harmless beyond a reasonable doubt.
The overwhelming evidence, including eyewitness testimony from three people,
supported the jury’s verdict that defendant killed the victim with premeditation and
deliberation. State v. Taylor, 221.

Confessions and Incriminating Statements—custodial interrogation—
right to counsel—ambiguous question—asked during phone call with third
party—Where, during a police interview, defendant asked a detective, “Can I speak
to an attorney?” while having a phone conversation with his grandmother, it was
ambiguous whether defendant was conveying his own desire to receive assistance of
counsel or he was merely relaying a question from his grandmother. Because defen-
dant did not unambiguously communicate that he desired to speak with counsel, the
detective was not required to cease questioning. State v. Taylor, 221.

CONTRACTS

Contracts—construction—no execution of proposed contract—no meeting
of minds—venue selection clause—Where a subcontractor performed work for
a contractor even though the written subcontract was never signed by either party,
the Court of Appeals affirmed the trial court’s order denying the contractor’s motion
for change of venue. The trial court correctly determined that there was no meet-
ing of the minds on the proposed subcontract and that the parties did not intend to
be bound by its terms, including its venue selection clause. The Court of Appeals
rejected the contractor’s argument that the trial court’s order was fatally overbroad.
Se. Caissons, LLC v. Choate Constr. Co., 104.

CORPORATIONS

Corporations—expert testimony—business valuation—In a lawsuit filed deriv-
atively on behalf of the corporation (GEI) for which defendant was the President and

ix



CORPORATIONS—Continued

CEO, the trial court erred by rejecting an expert witness’s calculation of GEI's loss of
value caused by defendant’s actions. The trial court’s finding that the expert “simply
chose a convenient number to base his loss of value calculation on” was unsup-
ported by the evidence. The expert chose one of three third-party offers to purchase
GEI ($6,000,000) because it was the lowest offer during the relevant time period and
also occurred on the date closest to defendant’s actions that gave rise to the lawsuit.
Seraph Garrison, LLC v. Garrison, 115.

Corporations—President and CEO—failure to pay taxes or make 401(k)
contributions—breach of fiduciary duties—Where the President and CEO
(defendant) of a corporation (GEI) had stopped paying state and federal payroll
taxes and stopped making 401(k) contributions for several years, the trial court erred
in a derivative action brought on behalf of GEI by concluding that these actions by
defendant did not constitute a breach of his fiduciary duties. Defendant deliberately
neglected two of his primary corporate responsibilities in violation of state and fed-
eral laws—a failure to act with due care and good faith—and he knowingly engaged
in conduct that injured GEI—a breach of the duty of loyalty. Seraph Garrison, LLC
v. Garrison, 115.

Corporations—President and CEO—fraud and breach of fiduciary duty—
punitive damages claim—In a lawsuit filed derivatively on behalf of the corpora-
tion (GEI) for which defendant was the President and CEO, where the trial court
erroneously concluded that GEI was not injured by defendant’s fraud and breach
of fiduciary duty in misrepresenting a contract he negotiated with another company
and therefore was not entitled to compensatory damages, the Court of Appeals
ordered the court to consider the issue of punitive damages on remand. Seraph
Garrison, LLC v. Garrison, 115.

Corporations—President and CEO—misrepresentation of contract to board
of directors—affirmative duty to disclose material facts—no requirement to
prove reliance element of actual fraud—In a lawsuit filed derivatively on behalf of
the corporation (GEI) for which defendant was the President and CEO, where defen-
dant misrepresented the terms of a licensing contract he negotiated with another
company (Ecolab) to GEI's board of directors, the trial court erred in its conclu-
sion that plaintiff had failed to establish the board’s reasonable reliance on defen-
dant’s misrepresentations and therefore could not be awarded damages on its fraud
claim. As a corporate officer reporting to the board, defendant had an affirmative
fiduciary duty to disclose all material facts related to the Ecolab contract negotia-
tions. Because defendant breached this duty, plaintiff was not required to prove the
reliance element of actual fraud. Seraph Garrison, LLC v. Garrison, 115.

Corporations—President and CEO—repaying self for loan rather than pay-
ing back taxes—constructive trust or unjust enrichment—Where the President
and CEO (defendant) of a corporation had stopped paying state and federal payroll
taxes and stopped making 401(k) contributions for several years—yet he contin-
ued to pay himself and also repaid himself for a loan using funds from an initial
payment on a contract with another company—the trial court erred by refusing to
grant plaintiff’s claim under either a constructive trust or unjust enrichment theory
based on the loan repayment. Defendant breached his fiduciary duty by directing the
repayment to himself rather than making mandatory payments to the federal and
state governments. As to whether plaintiff was entitled to recover defendant’s salary
and benefits, the issue was remanded to the trial court for consideration of whether
plaintiff was entitled to recover any compensatory damages. Seraph Garrison,
LLC v. Garrison, 115.



COSTS

Costs—Ilitigation expenses—insufficient explanation—remanded—In a
boundary dispute, an order awarding as costs an amount for “reasonable and nec-
essary litigation expenses” without explanation of what the total included was
remanded for additional findings. McLennan v. Josey, 95.

CRIMINAL LAW

Criminal Law—request for instruction denied—Intoximeter—no error—The
trial court did not err in an impaired driving prosecution by not giving a requested
instruction concerning the results of the Intoximeter. Defendant’s argument had
been previously rejected. State v. Godwin, 184.

DIVORCE

Divorce—equitable distribution—accounting partnership—valuation—The
trial court did not err in an equitable distribution and child support case in the valu-
ation methodology used for valuing plaintiff’s PricewaterhouseCoopers, LLC part-
nership interest. The trial court’s methodology applied sound techniques and relied
upon competent evidence to reasonably approximate the value of plaintiff’s partner-
ship interest. Smith v. Smith, 135.

Divorce—equitable distribution—debt payments—status—stipulations—
The trial court did not err in an equitable distribution order by not classifying two
debt payments as divisible property. As to the debt incurred for expenses relating
to the marital home, the parties’ stipulations fully resolved any claims arising from
divisible property interests in the marital home, and there was no divisible inter-
est remaining after considering the value of the property and the debt. There was
also no divisible property interest in dues or assessments plaintiff may have paid to
a country club. Finally, the findings supported the trial court’s conclusions of law.
Smith v. Smith, 135.

Divorce—equitable distribution—inheritance—The trial court erred by mak-
ing no mention of defendant’s inheritance in the final equitable distribution order
because the inheritance qualifies as property. Smith v. Smith, 135.

DOMESTIVE VIOLENCE

Domestic Violence—unlawfully entering property operated as domestic vio-
lence safe house or haven—protective order—sufficiency of evidence—The
trial court did not err in an unlawfully entering property operated as a domestic vio-
lence safe house or haven by a person subject to a protective order case by denying
defendant’s motions to dismiss. A violation of the statute occurred as soon as defen-
dant set foot onto the real property upon which the shelter was situated and did not
require him to physically enter the building. State v. Williams, 239.

EMINENT DOMAIN

Eminent Domain—calculation of compensation—bonus value method—The
trial court erred in a condemnation case by holding that the “bonus value” method
of calculating compensation interest was improper and excluding evidence of the
“bonus value” method from the trier of fact under Rules 401 and 403, and allowing
consideration of income attributable to a billboard and outdoor advertising. The trial
court’s classification of the billboard as a permanent leasehold improvement was

Xi



EMINENT DOMAIN—Continued

erroneous, which error resulted in improper measure of compensation. Dep’t of
Transp. v. Adams Outdoor Adver. of Charlotte Ltd. P’ship, 39.

Eminent Domain—subject matter jurisdiction—Section 108 hearing—The
trial court’s erroneous application of the Outdoor Advertising Control Act in Article
11 did not affect subject matter jurisdiction to conduct a Section 108 hearing in a
condemnation case. Dep’t of Transp. v. Adams Outdoor Adver. of Charlotte
Ltd. P’ship, 39.

EVIDENCE

Evidence—findings of fact—conclusions of law—sufficiency—billboard—
outdoor advertising—The trial court erred in a condemnation case by finding
and concluding that (1) defendant’s billboard was a permanent leasehold improve-
ment and not personal property; (2) defendant’s alleged loss of business and out-
door advertising income were compensable property interests in an Article 9
proceeding; (3) the Department of Transportation permit granted to defendant
under the Outdoor Advertising Control Act was a compensable property interest;
and (4) the option to renew contained in defendant’s lease was a compensable
real property interest. Dep’t of Transp. v. Adams Outdoor Adver. of Charlotte
Ltd. P’ship, 39.

Evidence—HGN test—unqualified witness—prejudice—In an impaired driving
prosecution, the erroneous admission of testimony about HGN test results from an
officer who was not qualified as an expert was prejudicial where there was a reason-
able possibility of a different result without the testimony. State v. Godwin, 184.

Evidence—State’s dismissal of criminal DWI charge—not an admission—
license revocation—The State’s dismissal of an impaired driving charge and a
handwritten entry by the prosecuting attorney that the dismissal was because all
of the evidence would be suppressed was not a judicial admission that barred the
Department of Motor Vehicles from pursuing a driver’s license revocation under the
implied consent laws. Farrell v. Thomas, 64.

JURISDICTION

Jurisdiction—standing—parent—stepfather—no record evidence became
parent through adoption or otherwise qualified—A stepfather did not have
standing to appeal in an abused and neglected juvenile case. N.C.G.S. § 7TB-1002(4),
which permits a “parent” to appeal from an order of adjudication and disposition,
does not authorize an appeal by a stepparent in the absence of record evidence that
the stepparent has become the child’s parent through adoption or is otherwise quali-
fied under the statute. In re M.S., 89.

Jurisdiction—subject matter jurisdiction—motion for relief—post-convic-
tion DNA statutes—The trial court did not have subject matter jurisdiction to rule
on defendant’s claim for relief under post-conviction DNA statutes in a double mur-
der and arson case. Consequently, that portion of the trial court’s order granting such
relief was void. State v. Howard, 193.

Jurisdiction—summary judgment—oprior ruling by another judge—One judge
could not quiet title in favor of defendant as a matter of law where another
judge had previously denied defendant’s motion for summary judgment on the same
issue. Daughtridge v. N.C. Zoological Soc’y, Inc., 33.
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MOTOR VEHICLES

Motor Vehicles—driving while impaired—officer testimony—expert tes-
timony—impairment—alcohol concentration level—The trial court erred in
a driving while impaired case by admitting an officer’s testimony on the issue of
impairment relating to the results of the HGN test without first determining if he was
qualified to give expert testimony. The trial court also erred in admitting the officer’s
testimony on the specific alcohol concentration level relating to the results of the
HGN test. Defendant was entitled to a new trial. State v. Torrence, 232.

Motor Vehicles—habitual impaired driving—driving while license revoked—
suppression of blood evidence—warrantless search—reasonableness—no
good faith exception—The trial court did not err in a habitual impaired driving
and driving while license revoked after receiving a previous impaired driving revo-
cation notice case by suppressing blood evidence an officer collected from a nurse
who was treating defendant while he was unconscious. Under the totality of the
circumstances, considering the alleged exigencies of the situation, the warrantless
blood draw was not objectively reasonable. The officer never attempted to obtain a
search warrant prior to the blood draw and could not objectively and reasonably rely
on the good faith exception. State v. Romano, 212.

Motor Vehicles—impaired driving—probable cause—The superior court erred
in an impaired driving prosecution where it reversed the Department of Motor
Vehicles’ conclusion that an officer had reasonable grounds to believe that petitioner
was driving while impaired. The findings about petitioner at the scene of the stop
were sufficient to establish probable cause. Farrell v. Thomas, 64.

PARTIES

Parties—aggrieved party—no motion to intervene—The trial court did not err
by denying Adams’ petition to appeal its decision as an aggrieved party. Although
Adams filed various pleadings in response to plaintiff’s subpoenas in the trial court
and was represented by counsel during the hearing, she did not take any action to
intervene or otherwise become a party in the underlying action. Rule 3 affords no
avenue of appeal to either entities or persons who are nonparties to a civil action.
Berens v. Berens, 12.

REAL ESTATE

Real Estate—surveyor’s duty—senior documents— no justiciable issue—The
counterclaim lacked a justiciable issue pursuant to N.C.G.S. § 6-21.5 in a boundary
line dispute. Although defendants argued that they were fee simple owners of the
property in good faith, defendants’ map of the property was based on their own
survey. Surveyors have a duty to check the county records, and in this case a routine
title search should have discovered senior documents. McLennan v. Josey, 95.

STATUTES OF LIMITATION AND REPOSE

Statutes of Limitation and Repose—retroactive child support payments—
payments after action filed—The three-year statute of limitations had no appli-
cation to retroactive child support payments made after plaintiff filed her action in
2009. Smith v. Smith, 135.
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TERMINATION OF PARENTAL RIGHTS

Termination of Parental Rights—neglect—abandonment—sufficiency of
findings—The trial court erred by terminating respondent mother’s parental rights
on the grounds of neglect by abandonment. Respondent paid her court-ordered child
support since petitioner gained sole custody of the minor child. Although respon-
dent did not consistently attend all of her scheduled visitations, she still visited. The
pertinent time period of lack of contact was not voluntary and therefore could not
support a finding that respondent intended to abandon. In re K.C., 84.

WITNESSES

Witnesses—child psychologist—qualified as an expert—child custody and
support action—The trial court did not err in a child custody and support action
by concluding that a child psychologist was qualified to testify as an expert witness.
Smith v. Smith, 135.

Witnesses—expert—qualification required—testimony about HGN test—
The trial court erred in an impaired driving prosecution by admitting testimony from
an officer about the results of a Horizontal Gaze Nystagmus (HGN) test. N.C.G.S.
§ 8C-1, Rule 702(al) requires that a witness be qualified as an expert by knowledge,
skill, experience, training, or education before testifying as to the results of an HGN
test. State v. Godwin, 184.

WORKERS’ COMPENSATION

Workers’ Compensation—findings of fact—sufficiency—The Industrial
Commission did not err in a workers’ compensation case by making its findings of
fact 4, 6, and 7. Each of the challenged factual findings were supported by competent
evidence in the record. Barnette v. Lowe’s Home Ctrs, Inc., 1.

Workers’ Compensation—injury by accident—fortuitous event—interrup-
tion of work routine—unusual task—The Industrial Commission erred in a
workers’ compensation case by concluding that plaintiff employee failed to establish
that he sustained an injury by accident. Plaintiff employee showed that his injury
resulted from a fortuitous event, an interruption of his work routine, or an unusual
task. The matter was remanded for further proceedings to determine the benefits
that plaintiff was entitled as a result of his compensable injury. Barnette v. Lowe’s
Home Ctrs, Inc., 1.
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Workers’ Compensation—findings of fact—sufficiency

The Industrial Commission did not err in a workers’ compensa-
tion case by making its findings of fact 4, 6, and 7. Each of the chal-
lenged factual findings were supported by competent evidence in
the record.

Workers’ Compensation—injury by accident—fortuitous
event—interruption of work routine—unusual task

The Industrial Commission erred in a workers’ compensation
case by concluding that plaintiff employee failed to establish that he
sustained an injury by accident. Plaintiff employee showed that his
injury resulted from a fortuitous event, an interruption of his work
routine, or an unusual task. The matter was remanded for further
proceedings to determine the benefits that plaintiff was entitled as a
result of his compensable injury.

Appeal by Plaintiff from opinion and award entered 15 April 2015

by the North Carolina Industrial Commission. Heard in the Court of
Appeals 28 January 2016.

Wallace and Graham, PA., by Whitney V. Wallace, for Plaintiff.
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Cranfill Sumner & Hartzog LLP, by Jaye E. Bingham-Hinch,
JSor Defendant.

STEPHENS, Judge.

In this appeal by an injured employee from an opinion and award of
the North Carolina Industrial Commission denying compensation, we
apply our well established standard of review and hold that, while cer-
tain of the findings of fact challenged by the employee are supported
by competent evidence, the Commission’s legal conclusion that the
employee failed to show that his injury “resulted from a fortuitous event,
an interruption of his work routine, or an unusual task” and, thus, failed
to establish that he sustained an injury by accident is not supported by
the findings of fact. Accordingly, we reverse and remand.

Factual and Procedural Background

Plaintiff Joseph W. Barnette began working as a delivery driver for
Defendant Lowe’s Home Centers, Inc. (“Lowe’s”) in 2004. At the time
he began his employment with Lowe’s, Barnette had pre-existing back
problems that had required medical treatment from about 2000 or
2001 forward. On 8 August 2012, Barnette was working with another
Lowe’s employee, Ron Alcorn, to deliver a refrigerator to a home on
Bald Head Island. Like many homes on the island, this home had a so-
called “reverse” floor plan with the kitchen on an upper floor. Barnette
testified that the delivery was difficult, requiring him and Alcorn to carry
a large refrigerator up a narrow twisting flight of stairs. At the top of
the stairs, Barnette and Alcorn discovered that the refrigerator would
not fit through the final turn of the stairwell and, thus, they had to take
the refrigerator immediately back down the stairs. Barnette alleged that,
near the bottom of the stairs, he lost all feeling in his right hand and
forearm. Barnette shifted the weight of the refrigerator to his other hand
and continued carrying the appliance down the stairs. The evidence was
conflicting about whether Barnette mentioned his arm and hand symp-
toms to Alcorn at that moment. Feeling returned to Barnette’s hand in
about 20 to 30 minutes. Alcorn drove Barnette back to the local Lowe’s.
Barnette testified that he reported to the manager on duty that he had
hurt his hand, but could not remember whether he mentioned “all
the details . ...”

On 15 January 2013, Barnette filed a Form 18 asserting that he had
“injured his right arm/elbow/hand when performing [an] unusually
difficult delivery of a refrigerator up and down a narrow set of stairs”
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on 8 August 2012. On 19 March 2013, Lowe’s filed a Form 61 Denial
of Workers’ Compensation Claim and Amended Denials of Workers’
Compensation Claim on 20 June and 7 November 2013. Barnette filed
a Form 33 Request that Claim be Assigned for Hearing on 5 April 2013
and an amended Form 18 on 5 November 2013. On 7 January 2014, a
hearing was held before the deputy commissioner, who filed an opin-
ion and award on 4 August 2014 denying Barnette benefits for failure to
show he sustained an injury by accident. Barnette appealed to the Full
Commission (“the Commission”), and, on 15 April 2015, the Commission
affirmed the deputy commissioner’s opinion and award with modifica-
tions, still denying Barnette compensation. From the Commission’s
opinion and award, Barnette appeals.

Discussion

Barnette argues that the Commission erred in (1) making findings
of fact 4, 6, and 7, and (2) finding and concluding that Barnette’s injuries
were not the result of an accident. We reverse and remand.

1. Standard of Review

On appeal, we review an opinion and award in a workers’ compen-
sation case to determine “whether there is any competent evidence in
the record to support the Commission’s findings and whether those find-
ings support the Commission’s conclusions of law.” Oliver v. Lane Co.,
143 N.C. App. 167, 170, 544 S.E.2d 606, 608 (2001) (citation omitted).
Thus, our “duty goes no further than to determine whether the record
contains any evidence tending to support the finding.” Adams v. AVX
Corp., 349 N.C. 676, 681, 509 S.E.2d 411, 414 (1998) (citation and inter-
nal quotation marks omitted), rehr’g denied, 350 N.C. 108, 532 S.E.2d
522 (1999). “[T]he Commission is the sole judge of the credibility of wit-
nesses and may believe all or a part or none of any witness’s testimony
...." Harrell v. J.P. Stevens & Co., Inc., 45 N.C. App. 197, 205, 262 S.E.2d
830, 835 (citation omitted), disc. review denied, 300 N.C. 196, 269 S.E.2d
623 (1980). The Commission’s findings of fact are conclusive on appeal
if supported by competent evidence, even if there is evidence to support
contrary findings. Pittman v. Int’l Paper Co., 132 N.C. App. 151, 156, 510
S.E.2d 705, 709 (citation omitted), affirmed per curiam, 351 N.C. 42, 519
S.E.2d 524 (1999). “The Commission’s findings of fact may be set aside
on appeal only when there is a complete lack of competent evidence to
support them.” Jones v. Candler Mobile Village, 118 N.C. App. 719, 721,
457 S.E.2d 315, 317 (1995) (citation omitted; emphasis added). Findings
of fact unchallenged by the appellant are presumed to be supported by
competent evidence on appeal. Cooper v. BHT Enters., 195 N.C. App.
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363, 364-65, 672 S.E.2d 748, 751 (2009) (citation omitted). Where con-
clusions of law are not supported by the findings, we must reverse
those portions of the opinion and award, remanding to the Commission
for entry of conclusions of law that are supported. See, e.g., Goodrich
v. R.L. Dresser, Inc., 161 N.C. App. 394, 403, 588 S.E.2d 511, 517 (2003).

II. Findings of fact 4, 6, & 7

[1] Barnette first argues that no competent evidence supports the
Commission’s findings of fact 4, 6, and 7. We are not persuaded.

Specifically, Barnette challenges the following portions of these
findings of fact as not supported by competent evidence:

4. [Barnette] could not recall whether he immediately
reported his injury to Mr. Alcorn. . ..

6. Mr. Alcorn recalled . . . no specific injury, pain, or
symptoms reported by [Barnette] at that time. Mr. Alcorn
testified that this was not the first time he witnessed
[Barnette’s] weakness, which he attributed to [Barnette’s]
age.

7. Defendant’s Assistant Manager, Krystal Webb, . . . did
not recall [Barnette] reporting how the numbness started

On appeal, Barnette cites various portions of the testimony before the
Commission that appear to contradict the findings of fact made by
the Commission or which would support different findings of
fact. However,

it is [not] the role of this Court to comb through the testi-
mony and view it in the light most favorable to the [appel-
lant], when the Supreme Court has clearly instructed us to
do the opposite. Although by doing so, it is possible to find
a few excerpts that might be speculative, this Court’s role
is not to engage in such a weighing of the evidence.

Alexander v. Wal-Mart Stores, Inc., 166 N.C. App. 563, 573, 603 S.E.2d
552, 558 (2004) (Hudson, J., dissenting), reversed per curiam for the
reasons stated in the dissenting opinion, 359 N.C. 403, 610 S.E.2d 374
(2005). Having engaged in our proper review, we conclude that each of
the factual findings challenged by Barnette is supported by competent
evidence in the record.
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For example, in contending that no competent evidence supports
the above-quoted portion of finding of fact 4, Barnette draws our atten-
tion to his testimony that he told Alcorn that he needed to see a doctor
when his hand went numb as the two men carried the refrigerator to the
bottom of the stairs. However, our review of the record reveals that, on
direct examination, Barnette also testified that, when he suddenly lost
all feeling in his right hand and forearm, “it scare[d] me a little bit. It
scare[d] me a lot. And so I—I can’t recall whether I tell [Alcorn] some-
thing’s going on at that juncture or not.” Likewise, on cross-examination,
Barnette reiterated that, “while I was lifting [the refrigerator] and as I sat
it down, . . . I had to let go. I had nothing left. And I cannot remember
whether I communicated that with [Alcorn] or not, at the time.” This tes-
timony supports the Commission’s factual finding that Barnette “could
not recall whether he immediately reported his injury to Mr. Alcorn. . . .”

Similarly, the part of finding of fact 6 stating that Alcorn “recalled. ..
no specific injury, pain, or symptoms reported by [Barnette] at that time”
is supported by Alcorn’s response when asked whether he immediately
realized Barnette was having symptoms as a result of his alleged injury.
Alcorn testified that he knew Barnette was “having trouble holding that
weight and taking it down one step at a time. So, he had said he’s hav-
ing difficulty doing it,” but did not describe any symptoms until he and
Alcorn “got back on the barge [to return to the mainland from Bald Head
Island].” In addition, when asked whether Barnette had ever exhibited
any physical difficulty in performing his job, Alcorn replied, “Just a
weakness at times. I mean, it's—it’s a hard job. . . . He’s an old man. I'm
sorry.” That evidence supports the finding that “Mr. Alcorn testified that
this was not the first time he witnessed [Barnette’s] weakness, which he
attributed to [Barnette’s] age.”

Finding of fact 7, that “Krystal Webb, . . . did not recall [Barnette]
reporting how the numbness started[,]” is supported by Webb’s response
to the question, “Did [Barnette] report to you how the pain started or the
numbness started?”:

I don’t recall. It was on the job, per se, I assumed that it
could have been a job related injury. But that was not dis-
cussed between us. It was just the fact that he needed to go
to this appointment the next day. So, I—I don’t really recall
it being on the job injury. That—that wasn’t discussed.

We thus overrule Barnette’s challenge to findings of fact 4, 6, and 7. We
address his challenge to a portion of denominated finding of fact 25,
along with the Commission’s closely related conclusion of law 4, in sec-
tion III of this opinion.
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III. Denominated finding of fact 25 and conclusion of law 4

[2] Barnette argues that a portion of denominated finding of fact 25—
that he “failed to show that his right arm condition resulted from a fortu-
itous event, an interruption of his work routine, or an unusual task. . . .
[r]ather, [than while he was] performing his usual, strenuous job in its
usual way’—and related conclusion of law 4—that, as a result, Barnette
“failed to prove that his injury resulted from an ‘accident’ "—are not sup-
ported by the Commission’s other findings of fact. We agree.

As an initial matter, we note that the part of denominated finding of
fact 25 to which Barnette objects is actually a legal, rather than a fac-
tual, determination. “[A]ny determination requiring the exercise of judg-
ment or the application of legal principles is more properly classified a
conclusion of law. Any determination reached through logical reasoning
from the evidentiary facts is more properly classified a finding of fact.”
In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997) (citations
and internal quotation marks omitted). Whether Barnette’s “right arm
condition resulted from a fortuitous event, an interruption of his work
routine, or an unusual task” was a determination requiring “the applica-
tion of legal principles”—to wit, the definition of “accident” as devel-
oped in our State’s worker’s compensation jurisprudence—and, thus, it
is a conclusion of law. See id. Regardless of how they may be labeled, we
treat findings of fact as findings of fact and conclusions of law as conclu-
sions of law for purposes of our review. See, e.g., N.C. State Bar v. Key,
189 N.C. App. 80, 88, 658 S.E.2d 493, 499 (2008) (“[C]lassification of an
item within [an] order is not determinative, and, when necessary, the
appellate court can reclassify an item before applying the appropriate
standard of review.”). Accordingly, we must consider whether the chal-
lenged portion of denominated finding of fact 25 and conclusion of law
4 are supported by the Commission’s other findings of fact. See Oliver,
143 N.C. App. at 170, 544 S.E.2d at 608 (citation omitted).

Under the Worker’s Compensation Act (“the Act”), an employee

is entitled to compensation for an injury only if (1) it is
caused by an accident, and (2) the accident arises out of
and in the course of employment. . . .

[The Act] defines injury to mean only injury by accident
arising out of and in the course of the employment. Our
Supreme Court has defined the term accident as used
in the . . . Act as an unlooked for and untoward event
which is not expected or designed by the person who
suffers the injury; the elements of an accident are the
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interruption of the routine of work and the introduction
thereby of unusual conditions likely to result in
unexpected consequences.

Shay v. Rowan Salisbury Sch., 205 N.C. App. 620, 624, 696 S.E.2d 763,
766 (citations, internal quotation marks, and some brackets omitted;
emphasis added), appeal dismissed, 364 N.C. 435, 702 S.E.2d 216 (2010).
“[Ulnusualness and unexpectedness are [the] essence” of an accident
under the Act. Smith v. Cabarrus Creamery Co., 217 N.C. 468, 472, 8
S.E.2d 231, 233 (1940). “If an employee is injured while carrying on his
usual tasks in the usual way the injury does not arise by accident. An
accidental cause will be inferred, however, when an interruption of the
work routine and the introduction thereby of unusual conditions likely
to result in unexpected consequences occurs.” Gunter v. Dayco Corp.,
317 N.C. 670, 673, 346 S.E.2d 395, 397 (1986) (citations omitted; empha-
sis added).

This rule applies even where the usual tasks of an employee’s work
are physically awkward, strenuous, or demanding. For example, in
Porter v. Shelby Knit, Inc., the injured employee was a knitter whose
usual work “duties included doffing, a task which entailed pulling rods
from rolls of cloth.” 46 N.C. App. 22, 23, 264 S.E.2d 360, 361 (1980)
(internal quotation marks omitted). Because the evidence showed “that,
on the occasion of [the] plaintiff’s injury[,] withdrawal of the rod was
unusually difficult because the roll of cloth was extra tight, . . . . [and,
as a result,] the effort which [the] plaintiff exerted was unusual[,]” this
Court affirmed the Commission’s conclusion that her injury was the
result of an accident. Id. at 27, 264 S.E.2d at 363 (emphasis added). The
Court reasoned that unusual conditions, to wit, the extra tightness of the
roll requiring unusual effort and exertion, constituted an “interrupti[on
of] what was [the] plaintiff’s normal work routine. . ..” Id.

Likewise, in Calderwood v. Charlotte-Mecklenburg Hosp. Auth., the
injured employee was a labor and delivery nurse whose patients fre-
quently received epidural blocks that left them in need of the nurse’s
help to raise their legs during childbirth. 135 N.C. App. 112, 113, 519
S.E.2d 61, 62 (1999), disc. review denied, 351 N.C. 351, 543 S.E.2d 124
(2000). This Court reversed the Commission’s conclusion that the nurse’s
injury was not the result of an accident, noting that, when injured, she
had been performing her usual strenuous duties of helping a patient
who had received an epidural lift her legs, but that unusual conditions
had interrupted her normal work routine. Id. at 116, 519 S.E.2d at 63-64.
Specifically, “the undisputed evidence [was] that [the p]laintiff had never
in her eleven years of work with [the employer] assisted a patient in
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child delivery where she was required, without any assistance from the
patient, to lift the leg(s) of the patient, especially a patient weighing 263
pounds.” Id. at 115-16, 519 S.E.2d at 63.

In a case involving an even more physically demanding normal work
routine, this Court concluded that a compensable injury by accident
occurred where a professional football player, “engaging in his normal
work duty of blocking an offensive lineman, . . . was injured because he
was forced by another player into utilizing an unusual and awkward
blocking or work technique that was not normally used in [the player’s]
normal work routine.” Renfro v. Richardson Sports, Ltd. Partners, 172
N.C. App. 176, 183, 616 S.E.2d 317, 324 (2005) (emphasis added), disc.
review denied, 360 N.C. 535, 633 S.E.2d 821 (2006). In that case, the
Commission’s critical findings of fact were:

9. At practice on August 7, 2001, [the] plaintiff was play-
ing defense at a linebacker position. During a particular
play, [the] plaintiff became engaged by a block from an
offensive lineman.

10. At the point when the offensive player engaged
[the] plaintiff with the block, the impact caused [the]
plaintiff’s left hand and wrist to be moved down and
around, forcing it into what [the] plaintiff described as an
awkward position.

11. It was unexpected and unusual for the offensive player
to block [the] plaintiff with an impact that caused his left
hand and wrist into an awkward position. At the time of
injury, [the] plaintiff was engaged in an activity within the
scope of his employment contract and was taking reason-
able measures to protect himself from injury, given the
nature of the game. [The p]laintiff was required to do what
he was doing at the time of injury and had no choice but to
perform his job as best he could, notwithstanding the risk
of injury.

Id. at 181-82, 616 S.E.2d at 323. This Court held that these findings of
fact supported the Commission’s conclusion that, “[a]lthough an injury
sustained while playing football may not be an unusual occurrence,
such injury [under the circumstances present here] is not a probable,
intended consequence of the employment and constituted an unlooked
for and untoward event that was not expected or designed by [the] plain-
tiff.” Id. at 182, 616 S.E.2d at 324.
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Regarding the work activity Barnette was engaged in when he sus-
tained his injury, the Commission found as fact:

1. Atthetime of hearing before the Deputy Commissioner,
[Barnette] was 59 years old. He has a high school diploma.
[Barnette] worked as a delivery driver for Defendant-
Employer from November 2004, through August 2012.
[Barnette] estimated his deliveries consisted of approxi-
mately 80% to 85% appliances and that he often delivered
with co-worker, Ron Alcorn.

2. On August 8, 2012, [Barnette] testified that he and Mr.
Alcorn delivered a side-by-side refrigerator to a home on
Bald Head Island (“BHI”) after making four or five other
deliveries. After removing the doors of the refrigerator,
[Barnette] and Mr. Alcorn lifted the refrigerator up a wind-
ing staircase leading to the second-story kitchen of the
home. [Barnette] testified that he and Mr. Alcorn were
unable to make the final turn into the kitchen and decided
to head back down the stairs, when his right hand went
completely numb, roughly three-fourths of the way down
the stairs. [Barnette] testified that he immediately experi-
enced numbness, but no pain, and that he used his left arm
to help Mr. Alcorn finish the descent.

3. It was not uncommon for [Barnette] to deliver large
appliances upstairs at homes like the one in question at
BHI, which have “reverse” floor plans, with the kitchen on
a second or third level. He described the homes on BHI as
“tight” and with narrow staircases. Regarding the home in
question, [Barnette] testified that the staircase was not a
standard staircase and was unusually tight.

5. Ron Alcorn testified at the hearing before the Deputy
Commissioner that he and [Barnette] worked together
four to five times per week before [Barnette’s] workplace
injury and that about 75% of the time, an old refrigerator
will have to be removed from the home to make room for
the new one. Mr. Alcorn recalled the day of the incident,
stating that he and [Barnette] only made it two-thirds of
the way up the staircase with the new refrigerator when
they decided it was not going to fit and that they should
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return downstairs. Mr. Alcorn testified that the staircase
involved in this claim was narrow, that most of the
staircases at the homes at BHI were “32-36” inches wide,
but this staircase was “29-30” inches wide.

(Emphasis added). These findings of fact indicate that, like the profes-
sional football player in Renfro, Barnette’s usual work routine and nor-
mal work duties were physically strenuous, and that those duties often
included the delivery of large appliances, like refrigerators, to homes
on BHI with reverse floor plans and narrow staircases and the removal
of customers’ old refrigerators back down the staircases. However, the
above-quoted findings of fact also plainly establish “the introduction . . .
of unusual conditions likely to result in unexpected consequences|,]”
see Gunter, 317 N.C. at 673, 346 S.E.2d at 397 (citations omitted), during
the delivery when Barnette sustained his injury.

Specifically, the uncontradicted evidence and findings of fact 2, 3,
and 5 establish that, at the home where Barnette was injured, “the stair-
case was not a standard staircase and was unusually tight” such that,
instead of carrying the new refrigerator up the stairs, setting it down,
and then later carrying an old refrigerator down the stairs, Barnette and
Alcorn “only made it two-thirds of the way up the staircase with the
new refrigerator when they decided it was not going to fit and that they
should return downstairs.” Thus, the “unusual condition[]” of the narrow,
non-standard staircase “result[ed] in [the] unexpected consequence[]”
of Barnette having to hold and carry the refrigerator two-thirds of
the way up the staircase and then back down again without a break
or the opportunity to reposition his hold on the appliance to better
accommodate the descent. See id. Simply put, Barnette, while “engag-
ing in his normal work duty of [delivering a refrigerator to a second-
floor kitchen by means of a staircase], . . . was injured because he was
forced by [the unusual narrowness of the staircase] into utilizing an
unusual and awkward . . . work technique that was not normally used in
his normal work routine[,]” to wit, having to carry the new refrigerator
back down the unusually narrow staircase without a break or pause. See
Renfro, 172 N.C. App. at 183, 616 S.E.2d at 324.

Plainly then, the portion of denominated finding of fact 25 stating
that Barnette “failed to show that his right arm condition resulted from a
fortuitous event, an interruption of his work routine, or an unusual task.
... [r]ather, [than while he was] performing his usual, strenuous job in
its usual way” is not supported by the Commission’s findings of fact 2,
3, and 5. Further, because those findings of fact establish that Barnette
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did not sustain his injury while “carrying on his usual tasks in the usual
wayl[,]” but rather as a result of “an interruption of the work routine and
the introduction thereby of unusual conditions[,]” an accidental cause
must be inferred. See Gunter, 317 N.C. at 673, 346 S.E.2d at 397 (cita-
tions omitted). Accordingly, conclusion of law 4—that Barnette “failed
to prove his injury resulted from an ‘accident’ "—is not supported by the
Commission’s findings of fact.

Conclusion

The Commission’s challenged findings of fact 4, 6, and 7 are sup-
ported by competent evidence, see Oliver, 143 N.C. App. at 170, 544
S.E.2d at 608, but are not pertinent to the issue of whether Barnette’s
injury is compensable. Regarding compensability, unchallenged finding
of fact 24 and conclusion of law 3 establish that Barnette’s injury was
caused by the refrigerator-moving incident during his work, thus sat-
isfying the requirement that the injury arise out of and in the course of
employment. See Shay, 205 N.C. App. at 624, 696 S.E.2d at 766. However,
the challenged part of denominated finding of fact 25 and conclusion of
law 4—that Barnette’s injury was part of his normal work routine and
not the result of an accident—are not supported by the Commission’s
other findings of fact. See Gunter, 317 N.C. at 675, 346 S.E.2d at 398.
Accordingly, the Commission’s opinion and award must be reversed and
the matter remanded for further proceedings to determine the benefits
to which Barnette is entitled as a result of his compensable injury by
accident and the entry of an appropriate amended opinion and award.

REVERSED AND REMANDED.
Judges HUNTER, JR., and INMAN concur.
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MICHAEL M. BERENS, PLAINTIFF
V.
MELISSA C. BERENS, DEFENDANT

No. COA15-230
Filed 19 April 2016

1. Parties—aggrieved party—no motion to intervene

The trial court did not err by denying Adams’ petition to appeal
its decision as an aggrieved party. Although Adams filed various
pleadings in response to plaintiff’s subpoenas in the trial court and
was represented by counsel during the hearing, she did not take
any action to intervene or otherwise become a party in the underly-
ing action. Rule 3 affords no avenue of appeal to either entities or
persons who are nonparties to a civil action.

2. Appeal and Error—interlocutory orders and appeals—discov-
ery—privilege—immunity—substantial right
Orders compelling discovery where a party asserts a privilege
or immunity that directly relates to the matter to be disclosed pur-
suant to the interlocutory discovery order and the assertion of the
privilege or immunity affects a substantial right and is thus immedi-
ately appealable.

3. Agency—participation in meeting with attorney and party to
litigation—attorney-client privilege—work product
The trial court erred by concluding that the attorney-client privi-
lege did not apply. A party to litigation who engages a friend as an
agent to participate in meetings with an attorney does not waive the
protections of attorney-client communications and attorney work
product for information arising from the meeting with the attorney
and any work product created with the assistance of or shared with
the agent as a result of those meetings. The case was remanded to
the trial court to determine whether the attorney-client privilege
applied to the requested communications, using the five-factor
Murvin test and considering petitioner Adams as defendant’s agent.

Appeal by Defendant from order entered 18 November 2014 by
Judge David H. Strickland in Mecklenburg County District Court. Heard
in the Court of Appeals 23 September 2015.

Horack Talley Pharr & Lowndes, PA., by Christopher T. Hood and
Gena G. Morris, for Plaintiff-Appellee.
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Wyrick Robbins Yates & Ponton LLP, by Michelle D. Connell, and
Tom Bush Law Group, by Tom J. Bush, for Defendant-Appellant.

Thurman, Wilson, Boutwell & Galvin, PA., by John D. Boutwell,
Jfor Brook Adams

INMAN, Judge.

This appeal presents the question of whether a party to litigation
who engages her friend as an agent to participate in meetings with her
attorney waives the protections of attorney-client communications
and attorney work product for information arising from the meeting
with her attorney and any work product created with the assistance of
or shared with the agent as a result of those meetings. Based on our
caselaw and the record here, the answer in this case is no.

Defendant-Appellant Melissa Berens (“Defendant”) appeals the
interlocutory order denying her request for a protective order and her
motion to quash Plaintiff-Appellee Michael Berens’s (“Plaintiff’s”) sub-
poena duces tecum to Brooke Adams Healy (“Ms. Adams”) compelling
production of all documents relating to Ms. Adams’s communications
with Defendant; her communications with the Tom Bush Law Group
(“the law firm”), the firm representing Defendant in her divorce; and her
communications with any third party regarding “one or more members
of the Berens family” and the legal proceedings that are the subject of
the underlying divorce case. On appeal, Defendant argues that Plaintiff’s
subpoena to Ms. Adams seeks information protected by the attorney-cli-
ent privilege and by the work product doctrine because Ms. Adams was
Defendant’s agent. Consequently, according to Defendant, Ms. Adams’s
presence during Defendant’s meetings with her attorney did not waive
the privileges nor did her involvement in the preparation of materials
for litigation defeat the privileges. Defendant also contends that the
subpoena exceeds the scope of Rule 45 of the North Carolina Rules of
Civil Procedure.

After careful review, we reverse the trial court’s order and remand
for proceedings consistent with this opinion.

Factual and Procedural Background

Plaintiff and Defendant were married on 23 September 1989 and
separated on 20 July 2012. Six children were born of the marriage. On
4 June 2014, the trial court entered a temporary parenting arrangement
order in an effort to best address each child’s needs. In it, the court
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noted that there were several allegations that Plaintiff had engaged
in physical confrontations with his children, including one incident in
which Plaintiff grabbed one child and pushed him up against the wall.
The court found that all the children have complained about “Plaintiff/
Father acting weird or creepy,” citing several instances of Plaintiff’s
inappropriate attempts at jokes or inappropriate behavior when he does
not “get his way.” The court also stated that when “[Plaintiff] does not
get his way, he acts inappropriately, gets up and has ‘mini explosions.’ ”

The trial court held that it was in the children’s best interest that
Plaintiff have temporary supervised parenting only with the two young-
est children and no contact with the four oldest children. The court cal-
endared the permanent child custody trial to begin on 1 December 2014.

Prior to the trial, on 9 September 2014, Plaintiff’s counsel issued
a subpoena duces tecum to Ms. Adams. Ms. Adams, an attorney who
is now on inactive status with the North Carolina State Bar, is a friend
of Defendant’s and asserted in an affidavit that she had been “acting
as a consultant/agent on behalf of [Defendant] and the Tom Bush Law
Group, and acting in a supporting role for [Plaintiff].” Ms. Adams stated
that her friendship with Defendant began prior to the current proceed-
ings. As part of her role as a consultant and agent of Defendant, Ms.
Adams stated that she had

attended meetings with [Defendant] and her attorneys
and [has] had access to various documents and tangible
things, including. . . emails and documents from and to
[Defendant], her attorneys and/or other consultants/
experts; correspondence and documents form and to
[Defendant], her attorneys and/or other consultants/
experts; notes of meetings between [Defendant] and her
attorneys; drafts of Court pleadings; potential Court exhib-
its and documents; case law; statutes; settlements offers
during mediation; and, [sic] strategy planning documents.

Attached to her affidavit was a copy of the “Confidentiality Agreements
and Acknowledgement of Receipt of Privileged Information” (the “con-
fidentiality agreement”) that Ms. Adams entered into with Defendant,
identifying Ms. Adams as Defendant’s agent, emphasizing that the privi-
leged information she received would be used “solely for the purpose[]
of settling or litigating” the divorce proceedings, and affirming the expec-
tation that Ms. Adams’s presence and involvement were “necessary for
the protection of [Defendant’s] interest” and the expectation that all
communications would be “protected by the attorney-client privilege.”
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The confidentiality agreement further provided:

Client’s Agent will limit her communications concerning
the Client’s litigation and dispute with her husband to
Client and Client’s attorneys and they [sic] will have no
communication with anyone, including, but not limited to
Wife’s experts, accountants, consultants or attorneys, or
other advisors and consultants unless Client’s attorneys
are present.

Based on her assertion that she was Defendant’s agent, Ms. Adams’s
counsel argued before the trial court that all documents and tangible
things sought by Plaintiff’s subpoena were protected by the attorney-
client privilege and by work product immunity because Ms. Adams’s
presence in a “support role, to be a consultant, a representative” did not
destroy the privilege or immunity. Plaintiff’s counsel disagreed, arguing
that Ms. Adams was engaged in the “unauthorized practice of law” and
that the law firm had “assisted” her in that role.

The trial court denied Defendant’s and Ms. Adams’s motions on
16 November 2014, finding, in pertinent part, that:

19. Defendant/Mother’'s Motions and Ms. Adams’[s]
Motions collectively assert that Ms. Adams has been func-
tioning as a consultant and agent of Defendant/Mother and
of the Tom Bush Law Group in this litigation. Ms. Adams
states that she has attended meetings with Defendant/
Mother and her attorneys, reviewed pleadings, emails,
documents, case law, statutes etc.

21. Ms. Adams is not an employee of the Tom Bush
Law Group, nor has she been retained by the Tom Bush Law
Group in this litigation.

22. In truth, Ms. Adams is a good friend of Defendant/
Mother and Ms. Adams is helping Defendant/Mother out
in this litigation.

23. The Agreement executed by Ms. Adams and Defendant/
Mother holds no weight in this litigation.

24. This Court cannot find that any attorney-client privi-
lege or work product immunity exists with respect to the
relationship between Ms. Adams and Defendant/Mother
and the Tom Bush Law Group.



16 IN THE COURT OF APPEALS

BERENS v. BERENS
[247 N.C. App. 12 (2016)]

25. There is no “good friend” exception to the attorney-cli-
ent privilege or work product immunity warranting entry
of an order quashing the Subpoena or protective order
relieving Ms. Adams of her obligation to the comply with
the Subpoena.

26. One could, argue that Ms. Adams is practicing law if
she wishes to utilize either the attorney-client privilege or
work product immunity. The Court will not focus on this
argument or consider it since Ms. Adams is simply viewed
as a good friend of Defendant/Mother.

The trial court concluded in pertinent part that:

2. The Agreement executed by Ms. Adams and Defendant/
Mother holds no weight in this litigation.

4. No exception to the attorney-client privilege or work
product immunity exists warranting entry of an order
quashing the Subpoena or a protective order relieving Ms.
Adams of her obligation to the comply with the Subpoena.!

5. Defendant/Mother’s Motions and Ms. Adams’ Motions
should be denied and Ms. Adams should fully comply with
Plaintiff/Father’s Subpoena.

Defendant and Ms. Adams timely appealed.
Ms. Adams’s Appeal

[1] Ms. Adams argues that she constitutes an “aggrieved party” and has
a statutory right to appeal the trial court’s order pursuant to N.C. Gen.
Stat. § 1-271 (2013) and Rule 3 of the North Carolina Rules of Appellate
Procedure. In an abundance of caution, however, Ms. Adams filed a peti-
tion for writ of certiorari seeking appellate review of the order.

Rule 3 provides that “[a]ny party entitled by law to appeal from a
judgment or order of a superior or district court rendered in a civil action
or special proceeding may take appeal. . ..” N.C. R. App. P. 3(a)(2014).
Our Supreme Court has interpreted Rule 3 to mean that it “afford[s] no
avenue of appeal to either entities or persons who are nonparties to a

1. The trial court’s conclusion that “[n]o exception to the attorney-client privilege or
work product immunity exists” in this case appears to be a non-sequitur because the court
ultimately held that neither the privilege nor the immunity applied.
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civil action.” Bailey v. State, 3563 N.C. 142, 156, 540 S.E.2d 313, 322 (2000).
Although Ms. Adams filed various pleadings in response to Plaintiff’s
subpoenas in the trial court and was represented by counsel during the
hearing, it does not appear from the record that she took any action to
intervene or otherwise become a party in the underlying action. See id.
While Ms. Adams is correct that she will be affected by the trial court’s
order compelling documents and other tangible things, she is not an
“aggrieved party” entitled to appeal the order.

The Bailey court addressed a similar request by a nonparty and con-
cluded that because the party had no right to appeal as a nonparty, “no
such right could be lost by a failure to take timely action.” Id. at 157, 540
S.E.2d at 322. While Rule 21 provides that a writ of certiorari may be
issued to permit review of a trial court’s order if, among other reasons,
there is no right of appeal from an interlocutory order, N.C.R. App. P.
21(a)(1) (2014), Bailey compels a conclusion that this avenue of appeal
is not available for those who did not fall within the parameters of Rule
3 allowing the party to appeal in the first place. Accordingly, we deny Ms.
Adams’s petition.

Defendant-Appellant’s Appeal

[2] Orders compelling discovery generally are not immediately appeal-
able. Sharpe v. Worland, 351 N.C. 159, 163, 522 S.E.2d 577, 579 (1999).
However, orders compelling discovery “where a party asserts a privilege
or immunity that directly relates to the matter to be disclosed pursuant
to the interlocutory discovery order and the assertion of the privilege or
immunity is not frivolous or insubstantial, the challenged order affects
a substantial right and is thus immediately appealable.” Hammond
v. Saini, 229 N.C. App. 359, 362, 748 S.E.2d 585, 588 (2013) aff’d, 367
N.C. 607, 766 S.E.2d 590 (2014)(citation omitted).

Standard of Review

A trial court’s order compelling the production of documents that a
party claims are protected by the attorney-client privilege or the work
product doctrine is generally subject to review for an abuse of discre-
tion. Isom v. Bank of Am., N.A., 177 N.C. App. 406, 410, 628 S.E.2d 458,
461 (2006). “To demonstrate such abuse, the trial court’s ruling must be
shown to be manifestly unsupported by reason or not the product of
a ‘reasoned decision.’ ” Id. at 410, 628 S.E.2d at 461 (citation omitted)
(internal quotation marks omitted). However, a trial court’s “discretion-
ary ruling made under a misapprehension of the law . . . may consti-
tute an abuse of discretion.” Hines v. Wal-Maxrt Stores E., L.P., 191 N.C.
App 390, 393, 663 S.E.2d 337, 339 (2008) (order for new trial reversed
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because “the order reveals that the trial court misapprehended the law
and improperly shifted plaintiff’s burden of proof to defendant”). See
also State v. Tuck, 191 N.C. App. 768, 773, 664 S.E.2d 27, 30 (2008) (trial
court abused its discretion in evidentiary ruling because it misappre-
hended the applicable discovery statute and failed to consider criteria
necessary to its analysis).

Analysis

[3] Plaintiff argues that Ms. Adams was not functioning in the capac-
ity of an agent but was “merely Defendant-Appellant’s friend” and that
the presence of a friend during attorney-client communications and giv-
ing her access to work product defeats the claim of privilege under our
state’s established caselaw.

Defendant argues that Ms. Adams’s presence during and access to
attorney-client communications and work product as a “friend, agent,
and trusted confidant” did not destroy the attorney-client privilege or
work product doctrine because Ms. Adams was acting as Defendant’s
agent.2 In support of this argument, Defendant cites the written confi-
dentiality agreement providing that Ms. Adams was acting as her “agent
and personal advisor to specifically assist her in this litigation” and that
Ms. Adams’s presence and involvement in attorney-client communica-
tions “is necessary for the protection of [Defendant’s] interest.”

Defendant does not contend, and did not contend before the trial
court, that she and Ms. Adams had an attorney-client relationship.
Rather, she contends that because Ms. Adams was her agent for pur-
poses of this litigation, the privileges and protections arising from her

2. Defendant also urges this Court to adopt an approach used in other jurisdictions
which considers, on a case-by-case basis, the intention and understanding of the client as
to whether the communications would remain confidential. Defendant specifically cites
the analysis adopted by the Rhode Island Supreme Court in Rosati v. Kuzman, 660 A.2d
263, 266 (R.I. 1995) (holding that “the mere presence of a third party per se does not consti-
tute a waiver thereof. Given the nature of the attorney-client privilege, the relevant inquiry
focuses on whether the client reasonably understood the conference to be confidential
notwithstanding the presence of third parties.” (emphasis removed) (citation removed)
(internal quotation marks removed)), and by courts in Maryland. See Newman v. State,
384 Md. 285, 307, 863 A.2d 321, 334-35 (2004) (concluding that the attorney-client privilege
was not defeated by the presence of a third party confidant because: (1) the record indi-
cated the client’s “clear understanding that the communications made in the presence of
[the third party] would remain confidential”; (2) the attorney “exerted his control over [the
third party’s] presence”; and (3) in all times during the “extremely contentious” divorce
and custody proceedings, the third party “acted as a source of support for [the client]” by
attending court proceedings with the client, participating in investigations, and communi-
cating directly with the attorney).
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attorney-client relationship with the law firm within the context of the
confidentiality agreement remained intact despite the sharing of attor-
ney communications and work product with Ms. Adams.

In concluding that “[t]he [confidentiality agreement] executed by
Ms. Adams and Defendant/Mother holds no weight in this litigation,” the
trial court misapprehended the law of agency. In failing to address
the confidentiality agreement and other evidence of the agency relation-
ship between Defendant and Ms. Adams, the trial court misapprehended
the law regarding the extension of the attorney-client privilege and the
attorney work product doctrine to communications with a client’s agent
within the context of the litigation and confidentiality agreement.

I. Attorney-Client Privilege

“It is a well-established rule in this jurisdiction that when the rela-
tionship of attorney and client exists, all confidential communications
made by the latter to his attorney on the faith of such relationship are
privileged and may not be disclosed.” State v. Murvin, 304 N.C. 523, 531,
284 S.E.2d 289, 294 (1981). Our Supreme Court has outlined a five-factor
test, i.e., the Murvin test, to determine whether the attorney-client privi-
lege attaches to a particular communication:

A privilege exists if (1) the relation of attorney and client
existed at the time the communication was made, (2) the
communication was made in confidence, (3) the commu-
nication relates to a matter about which the attorney is
being professionally consulted, (4) the communication
was made in the course of giving or seeking legal advice
for a proper purpose although litigation need not be con-
templated and (5) the client has not waived the privilege.
... Communications between attorney and client gener-
ally are not privileged when made in the presence of a
third person who is not an agent of either party.

Id. at 531, 284 S.E.2d at 294 (citation omitted).

3. The trial court included this statement in both its findings of fact and conclusions
of law. Because it involves the application of legal principles, it is a conclusion of law.
In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675-76 (1997) (although trial court
made identical findings of fact and conclusions of law that juvenile was neglected, that a
government agency had made reasonable efforts to prevent her removal from her parent’s
home, and that it was in the juvenile’s best interest to remain in county custody, “[t]hese
determinations...are more properly designated conclusions of law and we treat them as
such for purposes of this appeal”). Plaintiff did not dispute the authenticity of the confi-
dentiality agreement or present any evidence to dispute Defendant’s or Ms. Adams’s stated
understanding and intention in executing the confidentiality agreement.
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The burden is always on the party asserting the privilege
to demonstrate each of its essential elements. This burden
may not be met by mere conclusory or ipse dixit asser-
tions, or by a blanket refusal to testify. Rather, sufficient
evidence must be adduced, usually by means of an affida-
vit or affidavits, to establish the privilege with respect to
each disputed item.

In re Miller, 357 N.C. 316, 336, 584 S.E.2d 772, 787 (2003) (citations omit-
ted) (internal quotation marks omitted).

The parties do not dispute that an attorney-client relationship
existed between the law firm and Defendant. Rather, they dispute
whether Ms. Adams’s presence during meetings of the law firm and
Defendant destroyed the privileged nature of those meetings and
related documents.

Defendant contends that all the communications Ms. Adams wit-
nessed between the law firm and Defendant met all five factors of the
Murvin test because Ms. Adams was an agent of Defendant. As explained
below, we agree.

Defendant points to Ms. Adams’s affidavit attesting her role as
an agent and the confidentiality agreement she and Defendant signed
memorializing their mutual understanding and expectation that Ms.
Adams was acting as Defendant’s agent and that Ms. Adams’s access
to Defendant’s privileged information was protected by the attorney-
client privilege.

Generally, communications between an attorney and client are not
privileged if made in the presence of a third party because those commu-
nications are not confidential and because that person’s presence con-
stitutes a waiver. Brown v. Am. Partners Fed. Credit Union, 183 N.C.
App. 529, 536, 645 S.E.2d 117, 122 (2007); Harris v. Harris, 50 N.C. App.
305, 316, 274 S.E.2d 489, 495 (1981). However, the privilege still applies if
the third party is an agent “of either party.” Murvin, 304 N.C. at 531, 284
S.E.2d at 294. As explained by our Supreme Court,

[iln limiting the application of the privilege by holding that
attorney-client communications which relate solely to a
third party are not privileged, we note that this rationale
would not apply in a situation where the person commu-
nicating with the attorney was acting as an agent of some
third-party principal when the communication was made.
In that instance, the information would remain privileged
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because the third-party principal would actually be the
client who is communicating with the attorney through
the agent. Because the communication would relate to
the third-party principal’s interests, it would therefore be
within the scope of matter about which the attorney was
professionally consulted and thus would be privileged.

Miller, 357 N.C. at 340-41, 584 S.E.2d at 789-90 (internal citation
omitted).

If Ms. Adams was Defendant’s agent when she witnessed the com-
munications between Defendant and the law firm, the communications
would remain privileged should they satisfy the other Murvin factors.

Agency is defined as “the relationship that arises from the mani-
festation of consent by one person to another that the other shall act
on his behalf and subject to his control, and consent by the other so
to act.” Green v. Freeman, 233 N.C. App. 109, 112, 756 S.E.2d 368, 372
(2014). “There are two essential ingredients in the principal-agent rela-
tionship: (1) Authority, either express or implied, of the agent to act for
the principal, and (2) the principal’s control over the agent.” Phelps-
Dickson Builders, L.L.C. v. Amerimann Partners, 172 N.C. App. 427,
435, 617 S.E.2d 664, 669 (2005) (citation omitted) (internal quotation
marks omitted).

The trial court dismissed without explanation Defendant’s and Ms.
Adams’s claims that Ms. Adams was, at all times, acting as an agent of
and consultant for Defendant. The trial court simply characterized Ms.
Adams as “a good friend of Defendant/Mother” and concluded that the
Agreement executed by Ms. Adams held “no weight in this litigation.”
In addition, based upon Finding of Fact 21, that “Ms. Adams is not an
employee of the Tom Bush Law Group, nor has she been retained by
the Tom Bush Law Group in this litigation,” the trial court apparently
considered that only a paid consultant or employee of the law firm could
assist in the litigation without destroying the privilege. This misappre-
hension may have been why the trial court summarily disregarded Ms.
Adams’s affidavit and other evidence supporting Defendant’s and
Ms. Adams’s contentions that, in addition to being Defendant’s “good
friend,” Ms. Adams was also Defendant’s agent and consultant in the
contentious divorce and child custody proceedings, especially in light
of the serious allegations noted in the temporary parenting order. Ms.
Adams and Defendant memorialized their relationship in the confi-
dentiality agreement, referring to Ms. Adams as “Client’s Agent,” 1.e.,
Defendant’s agent, and noting that Ms. Adams’s role was to “serve as
[Defendant’s] agent and personal advisor|[] to assist [Defendant] in her
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dispute and/or litigation.” In addition, the information protected by this
agreement is limited to direct communications between Defendant and
the law firm and the law firm’s work product, which may be developed
with Ms. Adams’s assistance under the confidentiality agreement. The
trial court did not address whether or why this evidence did not mani-
fest consent by Defendant and Ms. Adams regarding Ms. Adams’s role.

We hold that an agency relationship existed between Ms. Adams and
Defendant for the purposes agreed upon between them. This holding is
based not merely on Defendant’s allegations and assertions, see generally
In ve Miller, 357 N.C. at 336, 584 S.E.2d at 787, but on additional evidence
derived from a source other than Defendant. The additional evidence
includes the affidavit by Ms. Adams establishing that her role during the
communications was as Defendant’s agent and consultant—the type of
evidence specifically noted by the In re Miller court as probative of an
agency relationship—as well as the written agreement memorializing
the agency relationship between Ms. Adams and Defendant. The agree-
ment provided express authority by Defendant for Ms. Adams to act as
her agent and evidences Defendant’s control over Ms. Adams, both nec-
essary showings to establish an agency relationship. See Phelps-Dickson
Builders, 172 N.C. App. at 435, 617 S.E.2d at 669. The trial court failed to
conduct the essential analysis as to whether the affidavit, confidentiality
agreement, and other evidence established an agency relationship. We
are aware of no caselaw, nor has Plaintiff cited any authority, that being
a client’s “good friend” and being a client’s agent are mutually exclusive.
Nor does our caselaw prohibit a non-practicing attorney from acting as
an agent for purposes of assisting another person in communications
with legal counsel. Our holding would be the same if Ms. Adams had
been a friend trained as an accountant, a psychologist, or an appraiser
who agreed to assist with the litigation without charge. Consequently,
we must reverse the trial court’s order concluding that the attorney-
client privilege does not apply in this case.4

II. Work Product Doctrine

In order to successfully assert protection based on the
work product doctrine, the party asserting the protection
... bears the burden of showing (1) that the material con-
sists of documents or tangible things, (2) which were pre-
pared in anticipation of litigation or for trial, and (3) by or

4. Although Defendant’s appellate counsel urges this Court to adopt a new rule
requiring the trial court to consider the client’s expectations regarding confidentiality, it is
not necessary given the evidence establishing an agency relationship.
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for another party or its representatives which may include
an attorney, consultant or agent.

Isom, 177 N.C. App. at 412-13, 628 S.E.2d at 463 (emphasis added) (cita-
tion omitted) (internal quotation marks and editing marks omitted). The
doctrine is not without limits:

The work-product doctrine shields from discovery all
materials prepared in anticipation of litigation or for trial
by or for another party or by or for that other party’s con-
sultant, surety, indemnitor, insurer, or agent. This includes
documents prepared after a party secures an attorney
and documents prepared under circumstances in which a
reasonable person might anticipate a possibility of litiga-
tion. Materials prepared in the ordinary course of business
are not protected by the work-product doctrine. The test
is whether, in light of the nature of the document and the
factual situation in the particular case, the document can
fairly be said to have been prepared or obtained because
of the prospect of litigation.

In re Ernst & Young, LLP, 191 N.C. App. 668, 678, 663 S.E.2d 921, 928
(2008) (citations omitted) (internal quotation marks omitted).

We are persuaded that, given the record evidence, many of the doc-
uments requested by Plaintiff may constitute privileged work product
not subject to discovery. Accordingly, the trial court’s order concluding
that the work product protection necessarily does not apply to the docu-
ments is reversed.

III. Remand

Although we reverse the trial court’s conclusion that neither the
attorney-client privilege nor the work product doctrine has any applica-
tion in this case, the ultimate determination of which documents are
shielded from discovery requires further inquiry regarding the nature of
each document requested. This determination must be made by the trial
court from evidence including an in camera review of the documents.

Plaintiff’s subpoenas requested all documents relating to all of Ms.
Adams’s communications with Defendant, all documents relating to her
communications with the law firm, and all documents relating to
her communications with any third party regarding the ongoing legal
proceedings during a specified time period. While we have held that the
record evidence established an agency relationship between Ms. Adams
and Defendant, it is unclear whether all the requested materials fall
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within the scope of the attorney-client privilege by satisfying the five-
factor Murvin test. For example, communications between Ms. Adams
and third parties outside the law firm may not fall within the protec-
tion of the attorney-client privilege. Therefore, we must remand for the
trial court to determine whether the attorney-client privilege applies to
the requested communications, using the five-factor Murvin test and
considering Ms. Adams as Defendant’s agent. Unless the trial court can
make this determination from other evidence such as a privilege log,
it must conduct an in camera review of the documents. See Raymond
v. N.C. Police Benevolent Assn., Inc., 365 N.C. 94, 101, 721 S.E.2d 923,
928 (2011) (ordering the trial court to conduct an in camera review on
remand to determine whether the communications were protected by
the attorney-client privilege under Murvin).

We also are unable to determine based on the limited record whether
the documents requested, or any of them, are subject to the work prod-
uct doctrine. This determination is necessary only for documents which
Defendant asserts are work product and which the trial court concludes
are not protected by the attorney-client privilege. See Isom, 177 N.C.
App. at 412-13, 628 S.E.2d at 463. We remand for the trial court to review
the documents in camera and determine whether the work product
protection applies, taking into account that Ms. Adams was acting as
Defendant’s agent. See Ernst & Young, LLP, 191 N.C. App. at 677-78, 663
S.E.2d at 928 (2008) (remanding for an in camera review to determine
whether the documents requested were created in anticipation of litiga-
tion and satisfy the work product doctrine). A document created by Ms.
Adams within the context of the confidentiality agreement for the law
firm and for the purposes of the litigation would be protected, as would
any documents created by the law firm which would normally be pro-
tected even if they were shared with Ms. Adams.

Given our reversal of the trial court’s order, it is not necessary to
address Defendant’s alternative argument that Plaintiff’s subpoena to
Ms. Adams exceeded the scope of Rule 45 of the North Carolina Rules
of Civil Procedure.

Conclusion

Based on the foregoing reasons, we reverse the trial court’s order
denying Defendant’s motion to quash and remand for proceedings con-
sistent with this opinion.

REVERSED AND REMANDED.
Judges CALABRIA and STROUD concur.
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KELLY RENEE DANCY, n/k/a KELLY RENEE LAUGHTER, PLAINTIFF
.
ANTHONY SHANE DANCY, DEFENDANT

No. COA15-1049
Filed 19 April 2016

Child Custody and Support—increased visitation with father—
best interests of child

Where plaintiff-mother appealed the order of the trial court
granting defendant-father increased visitation with their daughter,
the trial court correctly used the best interest of the child analysis,
and substantial evidence supported the trial court’s findings, which
supported its conclusion that the daughter’s best interests and wel-
fare were best served with a permanent custodial arrangement that
included substantial visitation with her father.

Appeal by Plaintiff from order entered 2 July 2015 by Judge Hal
G. Harrison in Madison County District Court. Heard in the Court of
Appeals 11 February 2016.

Emily Sutton Dezio for Plaintiff-Appellant.
No brief filed by Defendant-Appellee.

HUNTER, JR., Robert N., Judge.

Kelly Renee Dancy, now known as Kelly Renee Laughter (“Plaintiff”),
appeals from a district court order granting Anthony Shane Dancy
(“Defendant”) increased visitation with their daughter. We affirm the
trial court.

I. Factual and Procedural History

The parties were married in Marshall, North Carolina on 28 June
2003 and lived together as husband and wife until 30 May 2006, at which
time they separated and Defendant moved to California. They had one
daughter who was born on 2 September 2004.

On 30 May 2006, the parties executed a separation agreement that
stated the following:
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11. Joint Custody.

The parties shall share the joint legal care, custody,
and control of the minor child of the parties. The Wife
shall have the physical custody of said minor child,
subject to Husband’s rights of reasonable visitation.
The parties shall make every reasonable effort to fos-
ter feelings of affection between themselves and the
child recognizing that frequent and continuing associa-
tion and communication of both parties with a child is
in the furtherance of the best interests and welfare of
the child. . ..

13. Child Support Monetary Amount.

a. The Husband shall pay to Wife, as and for the support
of the minor child of the parties, the sum of $265.00
per month . . . . Obligations to make the payments as
set forth in this section for the support of a child shall
cease when the child dies, reaches the age of 18, enters
in to marriage, becomes emancipated, or ceases to be in
the physical custody of custodial parent. If, however,
a child reaches the age of 18, is unmarried and resides
with custodial parent [and] is a full-time high school
student, said support obligation shall continue as to
said child, until the child marries, no longer resides
with custodial parent, no longer is a full-time high
school student, completes the 12th grade [or] attains
age 20, whichever shall first occur. . . .

c. Modification. The parties further acknowledge
that the child support required by this Agreement is
only subject to modification by a court of competent
jurisdiction upon a showing of substantial change of
circumstances.

In addition to settling child custody and support, the parties settled their
property division in the agreement as well. The parties signed the agree-
ment and filed it in Madison County, North Carolina on 9 May 2007.

Plaintiff and Defendant obtained an absolute divorce on 15 August
2007, and the district court incorporated their settlement agreement into
the divorce judgment. On 12 July 2011, Plaintiff filed a “motion for imme-
diate, temporary and modification of permanent custody” and received
an ex parte order granting her immediate custody. At the return hearing
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on 18 July 2011, the parties entered into a consent order that increased
Defendant’s visitation time with the child and recited the following:

[T]his temporary agreement reached by and between the
Parties is fair, just and reasonable and in the minor child’s
best interest and should be adopted by the Court. . . .
Primary physical placement of the minor child shall remain
with the Plaintiff in this matter, subject to visitation with
the Defendant as is set out herein. . . . The parties agree to
hold open the hearing on temporary custody set for July
20, 2011 in Yancey County, while they meet to attempt fur-
ther settlement negotiations on all outstanding issues.

At the custody hearing on 8 September 2011, the trial court accepted
the consent order and issued an order entitled, “Order: Temporary and
Permanent Custody.” The trial court filed the order 14 September 2011
and found the consent order provisions were in the best interests of
the child and awarded primary physical custody to Plaintiff. Pursuant
to the consent order, the trial court awarded Defendant greater visi-
tation during his military leave from 20 July 2011 to 24 July 2011, and
visitation on Sundays thereafter using cell phones, Skype, and other cor-
respondence. The order contemplated future visitation as follows:

Provided the Defendant maintains regular Sunday contact
with the minor child, then during the Summer of 2012, the
Defendant shall exercise an uninterrupted period of visita-
tion with the child, not to exceed two weeks, and which
shall begin with two consecutive daytime visits from 10:00
a.m. until 6:00 p.m. Said two-week visitation shall be exer-
cised within the state of North Carolina and the Defendant
shall provide the Plaintiff with two months’ advance notice
of the visitation dates|.]

Three years later, on 24 September 2014, Defendant filed a verified
motion for permanent custody. Defendant alleged the following:

6. That since the entry of [the 14 September 2011 order],
the parties have continued Defendant’s visitation with
the minor child as provided in said Order, through
[SJummer 2012.

7. That since [SJummer 2012, the parties have continued
Defendant’s visitation with the minor child on an ad hoc
basis, to wit:
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a. For [SJummer 2013, Defendant was unable to travel
to North Carolina and Plaintiff refused to allow the
minor child to travel to California; and

b. For [SJummer 2014, the minor child traveled to
California with her older half-sibling, who is not a party
to this action but is also a resident of the State of North
Carolina, and was also accompanied by Defendant on
both legs of the trip to and from California, for a period
of approximately 15 days.

8. That Defendant’s visits with the minor child have gone
very well and that Defendant and the minor child desire to
expand their visitations.

9. That the custody order currently in effect does not pro-
vide for visitation between Defendant and the minor child
beyond [S]Jummer 2012.

10. That the September 14, 2011 Custody Order is a tempo-
rary custody order in that said order did not determine all
of the issues pertaining to child custody.

June 2015 calendar in Madison County District Court.

On 18 June 2015, the parties presented evidence and arguments to
the trial court. The trial court entered a written order 2 July 2015 enti-
tled, “Final and Permanent Child Custody Order.” The order recited the

following findings of fact and conclusions of law:

Findings of Fact

1. Defendant’s Motion seeks to modify an existing tempo-
rary order and to establish a permanent child custodial
arrangement. . . .

6. A temporary custody order was entered on September
14, 2011, which only provided a visitation arrangement
through the summer of 2012. Thereafter the order did not
set a custodial arrangement for the indefinite future.

7. By mutual agreement of the parties, Defendant did
exercise a period of visitation with the minor child, in
California, during summer 2014. That visit went very well,
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and the minor child was accompanied by her older half-
sister [].

8. For the summer 2014 visit, Defendant flew to North
Carolina to pick up the parties’ minor child and to accom-
pany her to California for the two-week visit, then flew
back with the minor child to return her to North Carolina
at the conclusion of the visit.

9. Both parties have a close, loving relationship with the
minor child. . . .

11. Since the summer 2014 visit, and until the present visit
for this Court hearing, Defendant’s contact with the child
has been limited to telephone calls and text messages.

12. Plaintiff is married and works as a house cleaner.
Plaintiff and her current husband are very fit and suitable
to share custody of the minor child.

13. Defendant is a retired U.S. Marine, is remarried, and
self-employed as an electrical contractor. Defendant is
very fit and suitable to share custody of the minor child.

14. It is in the best interests and welfare of the parties’
minor child that she have a permanent custodial arrange-
ment with the Defendant father.

15. It is in the best interests and welfare of the parties’
minor child that the parties share joint legal care, custody,
and control of the minor child.

Conclusions of Law

1. That this Court has jurisdiction over the persons of
Plaintiff, Defendant, and the parties’ minor child.

2. That it is in the best interests and welfare of the parties’
minor child that she have a permanent custodial arrange-
ment with the Defendant father.

3. That it is in the best interests and welfare of the parties’
minor child that the parties share joint legal care, custody,
and control of the minor child.

The trial court awarded primary physical custody to Plaintiff, ordered
greater visitation to Defendant on holidays and school breaks, and spec-
ified the terms of visitation.
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Thereafter, Plaintiff timely filed her notice of appeal on 2 July 2015.
She filed her Appellant brief and settled the record. Defendant has not
participated in this appeal at all.

II. Standard of Review

“When reviewing a trial court’s decision to grant or deny a motion for
the modification of an existing child custody order, the appellate courts
must examine the trial court’s findings of fact to determine whether they
are supported by substantial evidence.” Shipman v. Shipman, 357 N.C.
471, 474, 586 S.E.2d 250, 253 (2003). “In addition to evaluating whether
a trial court’s findings of fact are supported by substantial evidence, this
Court must determine if the trial court’s factual findings support its con-
clusions of law.” Id. at 475, 586 S.E.2d at 254.

“Whether a district court has utilized the proper custody modi-
fication standard is a question of law we review de mnovo.” Peters
v. Pennington, 210 N.C. App. 1, 707 S.E.2d 724 (2011) (citations omit-
ted). “Absent an abuse of discretion, the trial court’s decision in matters
of child custody should not be upset on appeal.” Everette v. Collins, 176
N.C. App. 168, 171, 625 S.E.2d 796, 798 (2006).

III. Analysis

Plaintiff contends the trial court committed error when it (1) found
the 14 September 2011 order was a temporary order, and (2) failed to
apply the correct burden of proof. We disagree.

Trial courts may issue child custody orders that are “temporary”
or “permanent.” Woodring v. Woodring, 227 N.C. App. 638, 642, 745
S.E.2d 13, 17 (2013). “The term ‘permanent’ is somewhat of a misnomer,
because ‘after an initial custody determination, the trial court retains
jurisdiction of the issue of custody until the death of one of the parties or
the emancipation of the youngest child.’ ” Id. (citations omitted).

A party seeking modification of a permanent child custody order
bears the burden of showing “a substantial change in circumstances has
occurred, which affects the child’s welfare.” Karger v. Wood, 174 N.C.
App. 703, 705, 622 S.E.2d 197, 200 (2005) (citation omitted). Conversely,
“if a child custody order is temporary in nature and the matter is again
set for hearing, the trial court is to determine custody using the best
interests of the child test without requiring either party to show a sub-
stantial change in circumstances.” Senner v. Senner, 161 N.C. App. 78,
80-81, 587 S.E.2d 675, 677 (2003) (quoting LaValley v. LaValley, 151 N.C.
App. 290, 292, 564 S.E.2d 913, 915 (2002)); see also Woodring, 227 N.C.
App. at 643, 745 S.E.2d at 18.
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“A trial court’s designation of an order as ‘temporary’ or ‘permanent’
is neither dispositive nor binding on an appellate court.” Woodring, 227
N.C. App. at 643, 745 S.E.2d at 18 (citation omitted). A child custody
order is temporary if (1) it is entered into without prejudice to either
party; (2) it states a clear and specific reconvening time in the order and
the time interval time between the two hearings was reasonably brief; or
(3) the order does not determine all of the issues. Id. (citing Peters, 210
N.C. App. at 13-14, 707 S.E.2d at 734); see also Senner, 161 N.C. App. at
81, 587 S.E.2d at 677. If a child custody order does not meet any of these
criteria, it is permanent. Peters, 210 N.C. App. at 14, 707 S.E.2d at 734.

First, the 14 September 2011 custody order does not state it is
entered into with prejudice towards either party. However, we need not
resolve this issue using only this prong.

Second, the 14 September 2011 order does not state a specific recon-
vening time and date. This Court has held that a temporary order can
be converted into a “final order” when “neither party sets the matter for
a hearing within a reasonable time.” Senner, 161 N.C. App. at 81, 587
S.E.2d at 677 (citing Brewer v. Brewer, 139 N.C. App. 222, 228, 533 S.E.2d
541, 546 (2000) (holding that one year between hearings is too long in a
case with no unresolved issues); LaValley, 151 N.C. App. at 293, n. 6, 564
S.E.2d at 915, n.6 (holding twenty-three months is an unreasonable time
between hearings)). However, the passage of time alone will not convert
a temporary order into a permanent order. See Senner, 161 N.C. App. at
81, 587 S.E.2d at 677. In Senner, this Court held that a twenty-month pas-
sage of time was not unreasonable when the parties negotiated, albeit
unsuccessfully, whether the child would move to Texas, and whether
they would share joint custody on an alternating two-week basis. Id. In
light of these ongoing negotiations, this Court held the plaintiff failed to
show the defendant’s twenty-month delay in filing a motion to modify
was unreasonable. Id. Senner is similar to the case sub judice, in that
the 14 September 2011 order never allowed the child to visit Defendant
in California, yet the parties agreed to let her travel to California in
Summer 2014. Because the parties continued to agree beyond the trial
court’s 14 September 2011 order, we hold the order was not converted
into a permanent order.

Third, the 14 September 2011 order does not resolve all of the issues.
The order does state in its preamble that the parties “hav[e] reached
an agreement on all pending custody issues and tendered this Consent
Order to the Court.” However, this Court has held that an order is tempo-
rary and does not resolve all issues when it fails to address a party’s right
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to “ongoing visitation.” See Woodring, 227 N.C. App. at 644, 745 S.E.2d at
18 (the temporary 2010 order at issue “provided father with only three
specific instances of visitation in 2010” and “did not address father’s
ongoing visitation[.]”); see also Smith v. Barbour, 195 N.C. App. 244,
671 S.E.2d 578 (2009). Here, the 14 September 2011 order only allowed
Defendant to visit his daughter in person during his four-day military
leave in July 2011, and again for two weeks during Summer 2012, pro-
vided that he maintain regular Sunday contact with his daughter and
travel to North Carolina during Summer 2012. Under this arrangement,
Defendant was only able to visit his daughter in person up to her eighth
birthday, leaving his ongoing visitation rights to be effectuated via Skype
and phone calls and texts. The 14 September 2011 order did not resolve
all of the issues in this case. Accordingly, we hold the order is temporary
and the trial court correctly proceeded to a best interests of the child
analysis without burdening Defendant to show a substantial change
in circumstances.

After de novo review of the record, we hold the trial court uti-
lized the proper custody modification standard—the best interests of
the child analysis. The trial court’s findings of fact supporting the cus-
tody modification are supported by substantial evidence presented by
the parties. The findings of fact support the conclusion of law that the
daughter’s best interests and welfare are best served with a permanent
custodial arrangement that includes substantial visitation with her
father, Defendant.

IV. Conclusion

For the foregoing reasons we affirm the trial court.
AFFIRMED.
Judges STEPHENS and INMAN concur.
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ALBERT S. DAUGHTRIDGE, JR. AxD MARY MARGRET
HOLLOMAN DAUGHTRIDGE, PLAINTIFFS
V.
THE NORTH CAROLINA ZOOLOGICAL SOCIETY, INC., DEFENDANT

No. COA15-1151
Filed 19 April 2016

1. Appeal and Error—parties—different cases

Plaintiffs could not seek review of an order in another, similar
case where they were not parties in that case.

2. Jurisdiction—summary judgment—prior ruling by another
judge
One judge could not quiet title in favor of defendant as a mat-
ter of law where another judge had previously denied defendant’s
motion for summary judgment on the same issue.

3. Appeal and Error—cross-appeal—notice untimely—appel-
lant’s brief required
A motion to dismiss defendant’s cross-appeal was granted
where the notice of cross appeal was untimely. Moreover, although
defendant filed a petition for writ of certiorari, defendant did not file
an appellant’s brief and instead included its argument in its cross
issues in its appellee brief, precluding full response by plaintiff. It is
well established that a cross-appeal will not be considered when the
cross-appellant fails to file an appellant’s brief.

4. Appeal and Error—interlocutory orders and appeals—alter-
native basis for appeal
Defendant’s purported cross-appeal and petition for writ of cer-
tiorari seeking review of an interlocutory order was denied where
defendant made no attempt to show that the order affected a sub-
stantial right. Any arguments concerning an alternative basis for
upholding a prior order did not relate to the order from which plain-
tiff appealed.

Appeal by plaintiffs and cross-appeal by defendant from order
entered 11 December 2014 and judgment entered 29 June 2015 by Judges
Alma L. Hinton and Marvin K. Blount, III, respectively, in Halifax County
Superior Court. Heard in the Court of Appeals 10 March 2016.
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Boxley, Bolton, Garber & Haywood, by Ronald H. Garber, for
plaintiffs.

Charles S. Rountree, 111, for defendant.

GEER, Judge.

Plaintiffs Albert S. Daughtridge, Jr. and Mary Margret Holloman
Daughtridge appeal from a judgment quieting title in favor of defen-
dant, the North Carolina Zoological Society, Inc. Plaintiffs contend
the trial court erroneously overruled a previous order by a different
superior court judge who had denied defendant’s motion for summary
judgment on the same issue. We agree with plaintiffs and find the pro-
cedural circumstances identical to those of Iverson v. TM One, Inc., 92
N.C. App. 161, 374 S.E.2d 160 (1988). Accordingly, we vacate the judg-
ment and remand to the trial court for trial on the issues presented in
plaintiffs’ complaint.

Facts

On 13 September 2010, defendant recorded a general warranty deed
in the Halifax County Public Registry to a 25-acre tract of land which
was granted in fee simple by John B. Shields. Included in the deed was
a reference t